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O Univerzalnom periodicnom pregledu

Univerzalniperiodi¢nipregled (UPP) je relativnho noviinstrument Ujedinjenih
nacija Ciji je cilj poboljSanje postivanja ljudskih prava u svijetu. Jednom u
Cetiri i po godine godine svaka drZava Clanica Ujedinjenih nacija (UN) ima
obavezu da podnese izvjestaj Vijecu za ljudska prava, u kojem izvjestava o
naporima i postignu¢ima u unapredenju ljudskih prava kao i o obavezama
koje je sprovela u djelo, a koje proisticu iz konvencija i drugih medunarodnih
dokumenata koji se ticu ljudskih prava. Ovaj instrument ima znacaj jer
kontrolise stanje sveukupnih ljudskih prava u zemlji koja se pregleda na
jednom mijestu, a ne samo ljudskih prava za koje se zemlja obavezala da
¢e sprovoditi potpisivanjem medunarodnih ugovora i konvencija. Ovaj
mehanizam je obavezan za sve drZave ¢lanice UN i pruZa jednak status svim
drzavama prilikom ocjenjivanja stanja u zemlji.

U raspravi o stanju ljudskih prava u nekoj zemlji uestvuje drzava o kojoj se
raspravlja i koja podnosi svoj izvjestaj, zatim UN agencije koje podnose svoj
izvjestaj i nevladine organizacije koje takode mogu podnijeti svoj izvjestaj
o stanju ljudskih prava u zemlji koja je predmet pregleda. Clanice Vijeca
za ljudska prava ali i sve druge ¢lanice UN mogu postavljati pitanja i dati
preporuke zemlji o kojoj se raspravlja u interaktivnom dijalogu.

IzvjeStaj o stanju ljudskih prava u zemlji koja se ocjenjuje se donosi na
plenarnoj sjednici Vijeca za ljudska prava. lzvjestaj sadrzi preporuke drzavi
za poboljsanje stanja ljudskih prava koje joj daju ucesnici rasprave.

Prvi krug izvjeStavanja za UPP je poceo 2008, a zavrsen je 2011. godine.
Bosna i Hercegovina je svoj prvi izvjestaj za UPP predstavila 2010. godine,
i dobila je 126 preporuka za unapredenje postivanja ljudskih prava.

U ovom drugom ciklusu drZave trebaju podnijeti izvjeStaj o koracima
koje su poduzele nakon prethodnog pregleda i objasniti Sta su ucinile na
ispunjavanju dobijenih preporuka i preuzetih obaveza.
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Metodologija izrade izvjestaja za Univerzalni periodicni
pregled

Ovaj izvjeStaj obuhvata rezultate opseZnog monitoringa primjene
Konvencije o pravima osoba s invaliditetom UN (u daljem tekstu Konvencije)
koji je proveden u BiH tokom 2012. i 2013. godine. Metodologija koristena
za monitoring razvijena je u okviru projekta Disablity Rights Promotion
Internatiaonal (DRPI) i ukljucuje tri nivoa monitoringa: intervjui sa 100
pojedinaca/ki s razli¢itim invaliditetom u vezi sa njihovim iskustvima
i pristupom pravima, pregled zakonodavstva i politika, te monitoring
sadrZaja Stampanih medija. Monitoring su realizirale osobe s invaliditetom
iz pet koalicija sastavljenih od 65 organizacija osoba s invaliditetom i
roditelja djece s invaliditetom. Proces monitoringa je koordinirao lokalni
ured MyRight—Empowers People with Disabilities u BiH, kao dio programa
finansiranog iz sredstava Svedske medunarodne agencije za razvoj (SIDA),
i Light for the World, kao dio projekta koji finansira Austrian Development
Agency (ADA).

Ovaj izvjestaj podnose sljedece koalicije organizacija osoba s invaliditetom:

- Kolosi BN Bijeljina- 13 organizacija,

- Koalicija organizacija osoba s invaliditetom Doboj - 18 organizacija,

- Koalicija organizacija osoba s invaliditetom Kantona Tuzla - 11 organizacija,

- Koordinacioni odbor organizacija osoba s invaliditetom Kantona Sarajevo
10 organizacija i

- Koalicija Zajedno smo jaci Hercegovacko-neretvanskog kantona/Zupanije
(HNK/HNZ) - 13 organizacija.
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Glavni nalazi i preporuke

Ovaj izvjestaj pruza pregled implementacije preporuka koje je drzava BiH
dobila u okviru prvog ciklusa Univerzalnog periodi¢nog pregleda 2010.
godine, a koje se odnose na prava osoba s invaliditetom (OSI).

Nekoliko drzava je dalo vrlo sliéne preporuke (br. 1,2,4,5, 32,42, 43, 44 i
45), Cija se sustina moZe svesti ne sljedece:

e Potpisati/ratificirati Konvenciju o pravima osoba s invaliditetom UN (Spa-
nija, Meksiko, Argentina i Katar) i Fakultativni protokol (Spanija),

e Osnovati Nacionalno vijece za osobe s invaliditetom (Finska),

e Realizirati efektivne i hitne aktivnosti kako bi bio proveden postojeéi za-
kon o zabrani diskriminacije (Argentina i Svicarska) i

e Usvojiti zakonske propise kojima se garantira dobrobit i rehabilitacija oso-
ba s invaliditetom i izriCito zabranjuje diskriminacija na osnovu invaliditeta
ili uzroka invaliditeta, te eliminirati regionalne razlike u pristupu pravima
(Argentina i Finska).

Drugim rijeC¢ima, glavne preporuke su: (1) da se potpiSe Konvencija, (2) da
se formira Nacionalno vijeée za osobe s invaliditetom koje zastupa orga-
nizacije osoba s invaliditetom (OOSI) i osigurava njihovo aktivno ucesce u
svim politickim procesima od interesa za OSlI, (3) da se osigura provodenje
postojeceg ili uvodenje i efikasno provodenje dopunskog zakona kojim se
izri¢ito zabranjuje diskriminacija na osnovu invaliditeta, (4) da se da pozitiv-
na podrska OSI kako bi im bila garantirana prava na socijalnu ukljuéenost i
sudjelovanje u svim podrucjima drustvenog Zivota i (5) da se eliminiraju dis-
kriminatorske odredbe u postoje¢im zakonima koji nalazu razli¢it tretman
osoba s istim invaliditetom ili stepenom invaliditeta na osnovu toga kako je
do invaliditeta doslo i gdje te osobe Zive.

U nekim od ovih podrucja doslo je do odredenog napretka, ali je on vrlo
ogranicen. U principu, preporuke i dalje ostaju na snazi.

Sto se ti¢e prve preporuke (1), drzava BiH je ratificirala Konvenciju o pra-
vima osoba s invaliditetom UN 2010. godine. Medutim, uticaj ovog ¢ina je
minimalan. Nije evidentirana bilo kakva reforma pravnog ili regulatornog
okvira, nije uvedena odgovarajucéa definicija invalidnosti ili osobe s invali-
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ditetom, a izostali su i pokusaji pokretanja konkretnih reformskih procesa
kroz strategije ili akcione planove.

Kada je u pitanju druga preporuka (2), Nacionalno vijece za osobe s
invaliditetom (u daljem tekstu Vijeée) je uspostavljeno, ali postoje
problemi u vezi sa finansiranjem njegovog rada, njegovom nezavisnoséu
i djelotvornoscu. Imenovanje ¢lanova/ica Vijeca, osim toga, uradeno je
bez Sirih konsultacija, te ga organizacije osoba s invaliditetom ne smatraju
pravim predstavnikom njihovih interesa.

Kada govorimo o treéoj preporuci (3), valja reéi da je u ovoj oblasti doslo do
regresije umjesto napretka. Novi Zakon o zabrani diskriminacije ne navodi
invalidnost kao jedan od 18 neprihvatljivih osnova po kojima se diskrimi-
nacija zabranjuje. Ovo je pokazatelj pristupa pitanjima invaliditeta na svim
nivoima vlasti u BiH.

Sto se tice etvrte preporuke (4), podrudja u kojima osobe s invaliditetom i
dalje imaju nepovoljan poloZaj i bivaju diskriminirane po osnovu invalidno-
sti u svakodnevnom Zivotu ukljucuju los fizi¢ki pristup zajednickim javnim
objektima i uslugama, pruzanje usluga i informacija na dostupne nacine ili
u dostupnim formatima u kontekstu socijalne uklju¢enosti, diskriminatorni
tretman od strane javnih sluzbenika i pruZalaca usluga, integrisano ostvari-
vanje njihovih osnovnih demokratskih prava i neuspjeh da se rijese ili finan-
siraju promjene i adaptacija objekata i usluga kako bi se osobama s invalidi-
tetom pruZile jednake moguénosti za aktivno ostvarivanje njihovih prava i
jednak pristup javnim sluzbama. Ovo je opce stanje svih javnih usluga, ali je
posebno alarmantna situacija u pogledu zdravstvene zastite i obrazovanja.

U odredenim sluéajevima zakoni na viSem nivou zapravo postoje, ali
potrebni podzakonski akti i obavezni pravilnici i uputstva nisu izradeni,
niti su u budZetima alocirana sredstva potrebna za realiziranje zakonskih
odredbi. Kao rezultat toga, nove norme, standardi i odredbe ne mogu biti
izvrSeni. Toilustrira i ¢injenica da je zakonski garantirano pravo na inkluzivno
obrazovanje, ali djeca i mladi s invaliditetom su uskraéeni za inkluzivno
obrazovanje u praksi jer sredstva za pruzanje takvih usluga ili za osiguranje
fizicke pristupacnosti objekata nisu alocirana.
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S druge strane, sredstva namijenjena specijalnim Skolama redovno se
izdvajaju, Sto rezultira nastavljanjem nepotrebne segregacije djece koja bi
imala koristi od inkluzivnog obrazovanja.

Iz navedenih razloga ostaje potreba za utvrdivanje posebnih odredbi, ciji cilj
bi bio osobama s invaliditetom osigurati uzivanje prava na jednak pristup
javnim uslugama. U tom pogledu, situacija je posebno hitna u kontekstu
rjeSavanja problema u oblasti zdravstvene zastite (javno zdravstveno
osiguranje) i odredivanja socijalnog minimuma. Osobe s invaliditetom ne
dobijaju automatsko besplatno javno zdravstveno osiguranje na osnovu
poteskoca u pronalazenju zaposlenja zbog diskriminacije, one se oslanjaju
na pristup zdravstvenoj zastiti kao neciji osiguranici, ili to pravo ostvaruju
kroz status nezaposlenih osoba ili kao korisnici socijalne zastite. Slicno
tome, ne postoji ni zakonski garantiran socijalni minimum, tako da osobe s
invaliditetom za pokrivanje osnovnih troskova Zivota moraju koristiti svoje,
u svakom slucaju, nedovoljne naknade koje dobijaju na osnovu invalidnosti,
umjesto da te naknade koriste za izjednacCavanje svojih moguénosti za
ucestvovanje u drustvu. Konac¢no, mogucnosti zaposljavanja, gdje one
postoje, uglavhom su dostupne samo za osobe s manjim stepenom
invaliditeta. Pravo na intimnost i seksualni ili porodi¢ni Zivot osoba s
invaliditetom i dalje je tabu tema.

U pogledu pete preporuke (5), diskriminacija na temelju uzroka nastanka
invaliditeta i dalje je utemeljena u zakonu i ostaje osnova za sistem naknada
po osnovu invaliditeta u cijeloj drZavi. U BiH ovo se odnosi na dva aspekta:

e Prvo, zbog decentraliziranog uredenja vlasti (dva entiteta -
Federacija BiH i Republika Srpska, Distrikt Bréko i 10 kantona), postoji
mnoStvo zakona i propisa koji na odreden nacin tretiraju invaliditet
i diskriminaciju, kako zasebno, tako i u pogledu reguliranja razli¢itih
podrucja, od zdravstvene zaStite i obrazovanja kroz Zakon o radu,
do ostvarivanja birackog prava (glasanja na izborima). Ovi zakoni i
propisi nisu medusobno konzistentni, a obim i nivo beneficija, kao i
definiranje kategorija osoba s invaliditetom na koje se primjenjuju
variraju od regije do regije, kao $to varira i volja za njihovom efikasnom
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implementacijom i finansiranjem. Ovo je temeljno pitanje razlike u
pristupu uslugama izmedu ruralnih i urbanih podrucja, koja proizilazi
iz ekonomske sposobnosti razlicitih regija.

e Jednako vaZna je razlika na svim nivoima uredenja zemlje i u svim
oblastima izmedu ratnih vojnih invalida, civilnih Zrtava rata i drugih
osoba s invaliditetom, $to za rezultat ima to da pojedinci/ke u razli¢itim
kategorijama invalidnosti ispunjavaju kritertije za sticanje razli¢itih
prava na naknadei privilegije na osnovu uzroka nastanaka invaliditeta.
Sistem je uveliko podeSen u korist onih ¢&iji invaliditet je rezultat
povreda nastalih tokom rata u BiH i posebno ratnih vojnih invalida,
a na ustrb velikog broja ljudi ¢iji invaliditet je uroden ili razvojni, ili je
rezultat povreda koje nisu uzrokovane ratnim aktivnostima, niti su na
bilo koji nacin u vezi sa ratom.
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Preporuke za unapredenje i zastitu ljudskih prava osoba s
invaliditetom

Imajuci u vidu navedeno, snazno preporucujemo da drZzava BiH, njeni entiteti
FBiH i RS, kao i ostali nivoi vlasti:

¢ Provedu hitan pregled sadasnjegiplaniranog domadeg zakonodavstva
i praksi, te ih usklade sa pravima garantiranim u Konvenciji, stvarajudi
dugoro¢ne mehanizme koji osiguravaju da i buduc¢i zakoni budu
uskladenispomenutim dokumentom UN-a, aposebnouvezisastatusom
i pravima djece s invaliditetom. Ovaj proces bi trebao podrazumijevati
razvoj opcih definicija invaliditeta i osobe s invaliditetom koje ¢ée biti
uklju¢ene u zakonodavstvo,

e |zrade nacionalni akcioni plan koji ée ukljuciti detalje modela za
osiguranje jednakog pristupa uZivanju razli¢itih prava i nacina na koji
¢e osobe s invaliditetom biti uklju¢ene (i osnaZene da ucestvuju u
ovom procesu). Ovaj plan bi trebao da se bavi pitanjima nedostatka
podzakonskih akata, standarda i uputstava koji se bave prakticnom
implementacijom pravnih odredbi u klju¢nim podrucjima (ukljucujudi,
ali i ne ogranicavajuci se na socijalnu zastitu, obrazovanje, zdravstvenu
zastitu i zaposljavanje). Nacionalni akcioni plan bi takoder trebao
odrediti i uspostaviti mehanizme kojim se osigurava primjena utvrdenih
propisa i njihova uskladenost, ukljucuju¢i uspostavu monitoringa,
inspekcijskih sluzbi i uvodenje kazni. Planom bi bila rijeSena i pitanja
finansiranjaiosiguranja adekvatnogfinansiranja, koje se obezbjeduje na
svim nivoima vlasti, kako bi bila osigurana primjena prava garantiranih
Konvencijom,

e Reformiraju Vijece za osobe s invaliditetom kako bi bilo osigurano da
ovo tijelo predstavlja osobe s invaliditetom i njihove organizacije, te da
rad ovog vijec¢a bude transparentan i efektivan,

¢ Uvedu program ¢iji cilj bi bio ojacati organizacije osoba s invaliditetom
i podrzati njihovo ucesée u Vijec¢u osoba s invaliditetom i njegovim
aktivnostima, ukljucuju¢i monitoring implementacije Konvencije o
pravima osoba s invaliditetom UN,

¢ RijeSe problem rasprostranjenog siromastva osoba s invaliditetom,
uvodedi socijalni minimum koji garantira socijalnu sigurnost i koji bi bio
uvecan za dodatne troSkove povezane s invaliditetom,

9



Izvjestaj za Univerzalni periodicni pregled - drugi ciklus

e Reformiraju sistem nakanada po osnovu invaliditeta, uskladujudi
zakone i propise izmedu bosanskohercegovackih entiteta (FBiH i
RS) i kantona, te ukidajuci diskriminaciju na osnovu uzroka nastanka
invaliditeta, posebno izmedu ratnih vojnih invalida, civilnih Zrtava rata
i svih ostalih osoba s invaliditetom,

e Obezbijede zdravstveno osiguranje za sve osobe s invaliditetom,

e Pregledaju sve propise koji se bave pitanjima arhitektonskih i
okolisnih barijera u pristupu javnim sluzbama, a narocito ustanovama
za obrazovanje i zdravstvenu zastitu, te da uvedu zajednicke i
konzistentne standarde kako bi se svim osobama s invaliditetom
osigurala pristupacnost javnih ustanova i kretanje unutar njih. U
tom kontekstu potrebno je voditi racuna o uskladenosti propisa pri
gradnji novih objekata i renoviranju postojecih, te definirati i striktno
se pridrZavati vremenskog okvira za dovodenje postojecih objekata u
sklad sa standardima i preporukama. Gdje je to primjenjivo, nadlezne
institucije trebaju osigurati da su javna sredstva na raspolaganju kako
bi se osigurala uskladenost s propisanim standardima,

e Obave potpun pregled svih resursa javnih sluzbi i javnih informacija,
te osiguraju da u buduénosti svi resursi budu dostupni na odgovarajuci
nacin i u odgovaraju¢im formatima. Potrebno je osigurati da osoblje
javnih institucija dobije obuku s ciljem njihove senzibilizacije za rad s
osobama s invaliditetom, kao dijelom javnosti s kojom rade.

e Osiguraju sredstva za inkluzivho obrazovanje za sve osobe s
invaliditetom. S obzirom na vaZnost obrazovanja za kvalitet Zivota
osoba s invaliditetom, socijalnu inkluziju, njihovu spremnost za
zaposljavanje i sposobnost da lobiraju za svoja prava, definirano je
nekoliko prakti¢nih zahtjeva, Cija realizacija podrazumijeva aktivno
uklju¢ivanje svih relevantnih ministarstava, instituta, medija,
nevladinih organizacija i organizacija osoba s invaliditetom:

e Ukloniti sve diskriminatorne fraze u zakonodavstvu i propisima
kojima se ureduje obrazovanje i uskladiti ih sa definicijom
inkluzivnog obrazovanja u skladu s Konvencijom UN-a,
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e Osigurati sredstva i aktivno implementirati inkluzivno
obrazovanje na svim nivoima (od predskolskog do treceg nivoa
obrazovanja kao i cjelozivotnog ucenja), Sto podrazumijeva
potrebu za planiranjem odredenih budZetskih stavki za inkluzivno
obrazovanje na svim nivoima vlasti, ukljuCujuci i sredstva za
arhitektonsku pristupacnost i za nabavku potrebnih pomagala,
nastavnog materijala, udzbenikaidruge literature u odgovarajuéim
dostupnim formatima, kao i sredstva za osiguravanje drugih
potrebnih oblika podrske (asistenti, tumaci za znakovni jezik,
personalni asistenti...),

e Regulirati i finansirati sistem asistivnih tehnoloskih usluga kako
bi bila olakSana inkluzija u obrazovanju,

e Zahtijevati da noviobjekti buduizgradeniu skladu sa standardima
i normama pristupacnosti, te definirati kratak vremenski okvir za
uskladivanje postojecih objekata sa standardima i normama,

e Osigurati odgovarajuci prevoz do obrazovnih ustanova za djecu
i studente s invaliditetom,

e UcCiniti obuku za inkluzivho obrazovanje obaveznom za svo
nastavno osoblje i osigurati finansiranje za obuku osoblja, te
obavijestiti roditelje i djecu o inkluzivhom obrazovanju kako bi se
osigurala prihvaéenost u obrazovnom okruzeniju,

e Uvesti certificiranje osoblja koje se bavi procjenom stepena
invalidnosti djece, pratecih obrazovnih potreba, kao i njihove
sposobnosti i potencijala, te osigurati da se opservacije djece
odvijaju u obrazovnom okruzenju, bez nepotrebnog odvodenja
djece s invaliditetom van poznatog okruzZenja,

e Obaviti pregled standarda za procjenu invalidnosti djece i
njihovog uklju¢ivanja u dnevne centre ili institucije, kako bi se
osiguralo da ona djeca koja mogu pohadati inkluzivhu nastavu
nisu iskljuena iz redovnog obrazovnog procesa.
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Pregled napretka

Kao sto je veé receno, BiH je ratificirala Konvenciju o pravima osoba s
invaliditetom UN jos 2010. godine. Medutim, moZe se reéi da ¢in ratificiranja
nije imao uticaja na sadasnji zakonodavni okvir u drzavi. Konvencija se ne
primjenjuje, a prava osoba s invaliditetom se kr$e kako aktivno, tako i pasivno
- necinjenjem.

BiH treba napraviti plan provodenja Konvencije o pravima osoba s
invaliditetom UN-a ili plan za uskladivanje zakonodavstva sa proklamiranim
principima i obavezama definiranim u Konvenciji. Postoje¢a ustavna i
zakonska rjeSenja, koja se direktno ili indirektno odnose na osiguravanje
postivanja prava i temeljnih sloboda osoba s invaliditetom, usvojena prije ili
nakon ratifikacije Konvencije o pravima osoba s invaliditetom UN, u najvecoj
mjeri ne odrazavaju principe i duh Konvencije, sto ukazuje na potrebu
njihovog daljnjeg uskladivanja. Naprimjer, samo jedan od 13 ustava (drzavni,
dva entitetska i deset kantonalnih) i statuta (Distrikt Brcko) na podrucju BiH
sadrZi obavezu izjednacavanja mogucénosti za uZivanje ljudskih prava i sloboda
za osobe s invaliditetom. Ustavni okvir, koji se sastoji od 13 ustava, iako za
sve gradane/ke garantira ostvarivanje osnovnih ljudskih prava i temeljnih
sloboda, u skladu sa najvisim medunarodnim standardima, nije garancija za
osobe s invaliditetom da ¢ée ta prava i slobode ostvariti, jer nijedna odredba
ustava (s izuzetkom ¢lana 40. Ustava RS) ne obavezuje donosioce odluka da
osiguraju mehanizme za provodenje pozitivnih akcija, s ciljem izjednacavanja
mogucénosti za uZivanje ljudskih prava i sloboda za osobe s invaliditetom. Cak
i kada su zakoni u skladu s Konvencijom, praktiéna primjena je u najboljem
slu¢aju djelimic¢na. Veliki broj zakona, nedavno uvedenih u oblastima rada,
obrazovanja, zdravstva i socijalne zastite, zapravo poklanja vise painje
ukljucivanju osoba s invaliditetom, ali zbog nedostatka podzakonskih akata,
oni nisu ostvarili ocekivane rezultate u praksi.

Vije€e ministara BiH je 2011. godine osnovalo Vije¢e za osobe s
invaliditetom, kao konsultativno, interresorno i koordinaciono tijelo, ciji
je zadatak unapredenje, zastita i prac¢enje primjene Konvencije o pravima
osoba s invaliditetom UN. Pri formiranju ovog tijela trebalo je da budu
postivani principi koji se odnose na status i funkcioniranje nacionalnih
institucija za zastitu i unapredenje ljudskih prava, uz uceSce organizacija
osoba s invaliditetom u tim procesima. Medutim, predstavnici organizacija
osoba s invaliditetom su izabrani odlukom Vije¢a ministara BiH, tako da ne
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predstavljaju najveéi broj organizacija osoba s invaliditetom, narocito onih u
udaljenim i manjim mjestima, koje nemaju prilike bitnije uticati na primjenu
Konvencije ili sudjelovati u procesima koji se, u tom kontekstu, reflektiraju
na Zivot osoba s invaliditetom u BiH. U Vije¢u za osobe s invaliditetom nema
predstavnika/ca gluhih osoba, niti predstavnika/ca osoba s psihosocijanim
teSko¢ama, kao ni roditelja djece s psihosocijalnim potesko¢ama. Nezavisnost
nije osigurana ni izdvajanjem sredstava za rad ovog Vijeca kroz njegov
vlastiti budzZet. Stoga i ne ¢udi da aktivnosti Vijec¢a joS uvijek nisu polucile
vidljive rezultate za osobe s invaliditetom u drZavi. Osobe s invaliditetom ne
smatraju da Vijec¢e za osobe s invaliditetom ispunjava uslov nezavisnosti u
pogledu ukljucenja osoba s invaliditetom u procese praéenja implementacije
Konvencije o pravima osoba s invaliditetom UN.

Zakonodavni sistem nema ujednacenu definiciju invaliditeta i osoba
s invaliditetom, koja je validna u ukupnom zakonodavstvu. Invaliditet
se definira u zakonodavstvu na ad-hoc nacin, ovisno o lokalnim vazeéim
uslovima i kriterijima. Takve definicije se takoder fokusiraju na to kako i kada
je invaliditet nastao: tj. da li je povezan s ratom. To znaci da ne postoji jedna
definicija koja je primjenjiva uvijek ili skup jedinstvenih kriterija za kvalifikaciju
osobe kao osobe s invaliditetom. Nedostatak jedinstvene definicije dovodi do
znacajnih razlika u tome kako se prava osoba s invaliditetom postuju odnosno
krse. Ne postoje stoga preduslovi za jednake moguénosti i socijalnu inkluziju.

Zakonodavni sistem ne obezbjeduje osobama s invaliditetom zastitu
od diskriminacije, niti njihovu jednakost. Zakonodavstvo ne Stiti osobe s
invaliditetom od diskriminacije niti im osigurava ravnopravnost. Dok neki
zakoni izri¢ito odbacuju diskriminaciju po osnovu invaliditeta (npr. entitetski
zakoni o zaposljavanju ili zakoni o obrazovanju i zdravstvenoj zastiti), vecina
drugih zakona to ne navodi. Cak ni Zakon o zabrani diskriminacije, direktno
ne prepoznaje invaliditet kao jedan od mogucih osnova za diskriminaciju.
Mnoge drustvene, obrazovne, ekonomske, fizicke i transportne barijere, kao
i stavovi i predrasude javnosti, sprecavaju ili znatno ometaju veéinu osoba
s invaliditetom u ostvarivanju njihovih temeljnih prava. Postoje zakoni koji
formalno reguliraju ovo podrucje, ali formalna ili sluzbena diskriminacija na
osnovi invaliditeta i dalje postoji, prikazana kroz razlicite pristupe nacinu
kako se prava ostvaruju i s tim u vezi i dodjeljuju nov¢ane naknade. Jo$ uvijek
ne postoji adekvatan kapacitet institucija koje bi se bavile pitanjima osoba s
invaliditetom niti postoje strukture na svim nivoima koje bi osigurale njihovo
ukljucivanje.
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Zakonodavni okvir direktno diskriminira osobe s invaliditetom po osnovu
uzroka invalidnosti. Obim, sadrZzaj prava i uslovi njihovog ostvarivanja
utvrduju se po osnovu uzroka i okolnosti nastanka invaliditeta, mjestu
stanovanja, starosnoj dobi osobe, a ne po osnovu stvarnih potreba za
stvaranjem adekvatnih uslova za Zivot i jednake moguénosti. Ocit primjer
za to su razlic¢it obim i sadrZaj prava podrske za osobe cCija je invalidnost
posredno ili neposredno uzrokovana ratnim dejstvima i za osobe koje su
invaliditet zadobile zbog drugih razloga ili okolnosti. Ova diskriminacija je
izraZena u cijeloj BiH na nacin da se ratnim vojnim invalidima prava po osnovu
invaliditeta priznaju ukoliko im je procijenjeno najmanje 20% gubitka fizickih,
kognitivnih, senzornih ili drugih funkcija. Za civilne Zrtve rata kriterij je 60%
invaliditeta (oStec¢enje organizma), dok je za sve ostale osobe 90%. Ova velika
diskriminacija je neprihvatljiva, naroc¢ito imajuci u vidu njen direktan uticaj na
kvalitet Zivota i funkcioniranje osoba s invaliditetom.

Zakonodavni sistem ne prepoznaje niti garantira socijalni model zastite
prava osoba s invaliditetom. Najvedi broj pojedinacnih zakonskih rjesenja,
koja se odnose na osobe s invaliditetom, temelje se na medicinskom pristupu
fenomenu invalidnosti. To znaci da su sve osobe s invaliditetom izloZzene
stalnim medicinskim vjestacenjima njihovog stanja, bez prateceg vjestacenja
njihovih preostalih sposobnosti i potreba. Nimalo se paZnje ne poklanja
njihovoj socijalnoj inkluziji.

Zakonodavni sistem ne obezbjeduje pravo na politicko ucestvovanje osoba
s invaliditetom u drustvu. Osobama s invaliditetom postoje¢im zakonima
formalno je obezbijedeno ucestvovanje u javnom i politickom Zivotu,
ravnopravno sa drugim osobama, ali nisu predvideni adekvatni mehanizmi i
podrska koja im je potrebna da biimali iste moguénosti sa ostalim gradanima/
kama. Umjesto daim se osigura mogucnost daiskoristite svoje biracko pravo na
istim mjestima i pod istim uslovima kao i svi ostali gradani/ke, trenutni pravni
sistem predvida da osobe s invaliditetom pravo na glasanje uzivaju kod kuée
kroz angazman mobilnih timova. Dakle ako osobe s invaliditetom Zele ostvariti
svoja prava, oni tomoraju uciniti pod okolnostima koje ih segregiraju. Osobama
s invaliditetom nije omogucéeno koristenje pomocénih i novih tehnologija u
politickom djelovanju i izbornim procesima. Zbog nepostojanja zakonima
jasno definiranih odgovarajuc¢ih vidova finansijske i druge podrske za rad
organizacija osoba s invaliditetom, osobama s invaliditetom nije omoguceno
ravnopravno sudjelovanje u procesima kreiranja politika, donosenja odluka,
kao ni u realiziranju programa koji su u njihovom interesu, iako se formalno

14



Izvjestaj za Univerzalni periodicni pregled - drugi ciklus

osobe s invaliditetom stavljaju u ravnopravan poloZaj sa ostalim gradanima/
kama i imaju pravo da upravljaju nevladinim organizacijama i asocijacijama,
ukljucujudi i politicke partije i organizacije osoba s invaliditetom.

Zakonodavni okvir ne prepoznaje prava i potrebe djevojCica i Zena s
invaliditetom. Zakoni koji Stite prava Zena i djevojcica u BiH, te zabranjuju
nasilje u porodici, ne prepoznaju, niti na bilo koji nacin tretiraju djevojcice i
Zene s invaliditetom.

Zakonodavni okvir u vezi prava i potreba djece s invaliditetom nije
harmoniziran. Uprkos formalno zagarantiranom najviSem standardu prava
i temeljnih sloboda, te veoma dobrom formalnom uredenju prava djece i
omladine na obrazovanje bez diskriminacije i pod jednakim uslovima za sve, u
BiH ne postoji zakonski okvir koji bi omogucio da na organiziran nacin drZavne
institucije pruZze podrsku djeci s invaliditetom, kao ni podrSku porodicama
koje imaju djecu s invaliditetom. Razli¢it pristup u bosanskohercegovackim
entitetima FBiH i RS u pogledu reguliranja ovog pitanja, a narocito ako se uzme
u obzir znacajna nadleznost kantona u FBiH, dovodi do diskriminacije djece
s invaliditetom i porodica koje imaju djecu s invaliditetom po teritorijalnom
principu.

Zakonodavni okvir ne obavezuje institucije koje reguliraju komunikacije i
medije da sankcioniraju diskriminaciju na osnovu invaliditeta, niti da mediji
izvjesStavaju na pristupacan nacin. Osobe s invaliditetom se u medijima i dalje
nazivaju neadekvatnim imenima, pojavljuju se uglavnhom u ulogama Zrtve, a
ne kao gradani/ke BiH koji su akteri politike, obrazovanja, sporta, kulture.
Mediji ne ¢ine napore da informativne i druge sadrzaje, koje plasiraju opcoj
javnosti, ucine pristupacnima i za osobe s invaliditetom.

Nema vladinih programa za podizanje svijesti javnosti o jednakosti pristupa
javnim sluZzbama za osobe s invaliditetom, a ne postoje ni sankcije za
javne sluzbe kada vrse diskriminaciju osoba s invaliditetom pri pruzanju
usluga. Etiketiranje i omalovaZavanje dio su svakodnevnog Zivota osoba s
invaliditetom, kao i njihova izloZzenost negativnim iskustvima na dnevnoj
bazi, $sto ukljucuje uvrede i bezosjec¢ajnost uposlenika/ca javnih institucija i
sluzbi. Osobe s invaliditetom suocavaju se s takvim iskustvima u zdravstvenim
ustanovama, obrazovnim procesima, pri pokusajima da nadu posao, a u
nekoliko sluc¢ajeva i na radnim mjestima.
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Fokus na obrazovanju

Jednake moguénosti za obrazovanje su garantirane ali nisu osigurane.
Dok zakoni zahtijevaju jednake moguénosti u obrazovanju za sve, bez
diskriminacije, invaliditet se ne prepoznaje kao osnova za diskriminaciju.
Inkluzivno obrazovanje je omoguéeno po zakonu, ali takode je i obrazovanje
u specijalnim Skolama. Naprotiv, u oba entiteta u BiH u budzZetima se
planiraju posebna sredstva za finansiranje rada specijalnih Skola za osobe
s invaliditetom, Sto ukazuje da institucije vlasti nisu spremne da provedu
inkluzivno obrazovanje. Na prakticnu primjenu inkluzivnog obrazovanja
uti¢e i nedostatak propisa i podzakonskih akata.

Takoder, definira se da je obrazovanje dostupno za sve gradane/ke pod
jednakim uslovima, ali se ne definiraju jasni oblici podske za osobe s
invaliditetom, kako bi im bile osigurane jednake moguc¢nosti za ravnopravno
ucesce u procesima obrazovanja. Ne postoje jasna zakonska odredenja
kojima se obavezuju institucije vlasti da osiguraju fizicku pristupacnost
obrazovnih institucija, potrebne udzbenike i nastavna ucila u odgovaraju¢im
tehnikama i formatima (Brajevo pismo i uvecani tisak, pojednostavljen
tekst), razli¢ita tiflotehnicka i druga pomagala, te asistente u nastavi, tumace
znakovnog jezika i slicno, Sto za posljedicu ima direktnu diskriminaciju i
isklju¢enost osoba s invaliditetom iz procesa obrazovanja na svim nivoima.

Drasti¢ni primjeri diskriminacije i iskljucivanja iz procesa obrazovanja
najocigledniji su kod osoba s fizickim invaliditetom, jer u najvecem broju
redovnih Skola arhitektonske barijere nisu otklonjene. Usljed nedostatka
tumacaznakovnogjezikaidrugih pomagaca u nastavi, kaoiusljed nedostatka
literature na Brajevom pismu ili u drugim tehnikama dostupnim za slijepe
i slabovidne osobe, kod osoba s invaliditetom sa senzornim smetnjama
suzen je spektar zanimanja za koja se mogu obrazovati na srednjoskolskom
nivou. Djeca i mladi sa kompleksnim oblicima invaliditeta i kombinovanim
smetnjama (autisti¢ni spektar, slijepo-gluhe osobe, osobe s cerebralnom
paralizom...) nemaju mogucnost koristenja ni obrazovanja u specijalnim
Skolama. Konacno, vecina djece s invaliditetom iz ruralnih podrucja jos
nije uklju¢ena u redovne predskolske aktivnosti, Cija svrha je edukacija ili
socijalizacija.
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Fokus na pristupacnosti

Arhitektonska pristupacnost (pristup do objekta i kretanje unutar zgrade)
poseban je problem za osobe s invaliditetom u BiH. Dio ovog problema
uzrokovan je nedosljednom primjenom zakonskih rjeSenja i podzakonskih
akata i nepostojanjem adekvatnih sankcija za prekrSioce propisanih normi. Za
ilustraciju re¢enog moze posluZziti ¢injenica da su u oba bosanskohercegovacka
entiteta (FBiH i RS) i nakon stupanja na snagu propisa koji ureduju ovu oblast
izgradeni i rekonstruirani mnogi objekti javne namjene (Skole, zgrade javne
administracije, objekti kulture, sporta i rekreacije), ali bez potpune primjene
standarda pristupacnosti i bez sankcioniranja prekrsilaca propisanih normi.
Ovakav odnos odgovornih institucija ima za posljedicu znacajno ograni¢avanje
pristupa javnim i privatnim objektima i prostorima za osobe s invaliditetom,
Sto se dugorocno ogleda u njihovoj iskljuéenosti iz razlicitih drustvenih
procesa.

U sistemu projektovanja, gradenja i nadzora nedovoljno je razvijena svijest o
znacaju standarda pristupacnosti, pa se deSava da se standardi pristupacnosti
primjenjuju djelimi¢no, Sto za posljedicu ima samo djelimi¢an pristup
objektima (postoji kosa ravan, ali se osoba u kolicima ne mozZe kretati u
objektu; postoji ugradena pokretna platforma, ali nije uvijek na raspolaganju).

lako se pojedinim podzakonskim aktima obezbjeduju ortopedska pomagala
za kretanje, uredaji, pomoéne tehnologije i oblici Zive pomodéi za osobe
s invaliditetom, generalno gledano, osobe s invaliditetom imaju bitna
ograni¢enja u ostvarivanju ovih prava, buduc¢i da nadleZne institucije ne
usvajajupotrebne podzakonske akte, a onikojisuusvojenisuveomarestriktivni
ili se ne provode. Ne postoji sistemsko rjeSenje koje bi obezbijedilo obuke
i vjestine potrebne osobama s invaliditetom kako bi se mogle samostalno
kretati, uz pomo¢ odgovarajucih pomagala ili asistencije. lonako nedovoljan,
postojeci sistem podrske za ostvarivanje prava na liénu pokretljivost nije
uskladen sa individualnim potrebama, $to se posebno negativno odrazava
na liénu pokretljivost osoba s najtezim stepenom invaliditeta.

Osim toga, zakonodavni sistem ne prepoznaje pravo osoba s invaliditetom
na pristupacan javni prevoz. Propisima koji reguliraju ovu oblast nije jasno
definirana obaveza davalaca usluga da za osobe s invaliditetom obezbijede
pristupacna sredstva transporta, objekte i informacije, Sto u stvari ima za
posljedicu bitno ograni¢avanje slobode kretanja, narocito za osobe s tezim
i teskim invaliditetom.
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Fokus na zdravstvu

Zakonima o zdravstvenom osiguranju nije propisano pravo na zdravstveno
osiguranje osoba s invaliditetom po osnovu invaliditeta. Ovo pravo se izvodi
iz nekog drugog osnova (nosioca osiguranja, socijalnog statusa, itd.), sto
¢esto dovodi do toga da osoba s invaliditetom nema zdravstveno osiguranje.
Shodno tome nemaju pravo ni na rehabilitacijske usluge garantovane
zakonom. Pitanje rane habilitacije i rehabilitacije se ne rjesava detaljno ni
u jednom zakonu. Za one koji steknu invaliditet tokom svog Zivota, jedina
rehabilitacija po zakonu je primarna medicinsku rehabilitacija.

lako je zakonski okvir u oblasti zdravstvene zastite takav da eksplicitno
zabranjuje diskriminaciju na osnovu invaliditeta, njegova primjena u
praksi ukazuje da osobe s invaliditetom ne mogu uZivati prava zdravstvene
zastite kao drugi/e gradani/ke. Evidentna je fizi¢ka nepristupacnost vecine
ustanova primarne zdravstvene zastite u urbanim i ruralnim sredinama,
kao i nepostojanje ili neprilagodenost dijagnostickih i drugih instrumenata
i opreme, narocCito za osobe s najtezim invaliditetom (npr. stomatoloske
i druge zdravstvene usluge za djecu i odrasle osobe s intelektualnim
potesko¢ama). Takoder, nemoguce je koristiti specifi¢ne i rijetke lijekove za
prevenciju ili sprecavanje povecéanja stepena invaliditeta, te specijalizirane
programe prehrane s ciljem prevencije invaliditeta ili njegovog umanjivanja.
Problem predstavlja i nedostupnost usluga specijalno namijenjenih
Zenama s invaliditetom (ginekoloske usluge koje se odnose na materinstvo
i savjetovanje o reproduktivnom zdravlju; neprilagodenost opreme za
ginekologke preglede, porodaj...) Cinjenica je da ne postoje programi obuke
medicinskog i paramedicinskog osoblja za rad sa osobama s invaliditetom,
kao i da su programi medicinske rehabilitacije nedostupni za sve osobe s
invaliditetom kojima je rehabilitacija potrebna. Potrebno je ukazati i na
nepostojanje programa za adekvatno utvrdivanje potreba za ortopedskim
i drugim pomagalima, primjerenim individualnim potrebama osoba s
invaliditetom, kao i na nepostojanje programa obezbjedivanja higijensko-
sanitetskog materijala.
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Fokus na zaposljavanju

Zakon ne osigurava jednake moguénosti osobama s invaliditetom za
zaposljavanje. Bez obzira na nacelna opredjeljenja, definirana razli¢itim
zakonima i drugim propisima, u praksi osobe s invaliditetom, pogotovo
one s tezim invaliditetom, nisu u prilici da na otvorenom trZistu rada dobiju
zaposlenje.

Nedovoljan je broj preduzeéa za zaposljavanje osoba s invaliditetom, koja
uglavnom djeluju samo u vec¢im urbanim centrima, Sto za posljedicu ima
smanjenu mogucnost zaposljavanja osoba s invaliditetom iz manjihiili ruralnih
sredina. Zbog nedovoljne promocije moguénosti koristenja podsticajnih
mjera, mali broj poslodavaca se odluCuje za pokretanje preduzeéa za
zaposljavanje osoba s invaliditetom. Kao jedan od oblika zaposljavanja
predvideno je i samozaposljavanje, ali ovaj oblik radnog angazovanja osoba s
invaliditetom jo$ nije adekvatno ureden podzakonskim aktima.

U zakonima o profesionalnoj rehabilitaciji, osposobljavanju i zaposljavanju
osoba s invaliditetom u oba bosanskohercegovacka entiteta (FBiH i RS)
postoji odredeni kvotni sistem, kao jedna od mjera podsticanja zaposljavanja
osoba s invaliditetom na otvorenom trzistu rada. Ovim zakonima propisane
su stimulacije za razumno prilagodavanje radnih mjesta i radnog okruZenja za
osobe sinvaliditetom. Podzakonskim aktima jo$ nisu normirani najadekvatniji
mehanizmi za implementaciju ovih zakonskih normi, ¢ime oni postaju
neprovodivi. Takoder jo§ nisu formirani centri za radno osposobljavanje
osoba s invaliditetom ni u jednom od entiteta u BiH.

Fokus na siromastvu i socijalnoj iskljucenosti

Prema istraZzivanju Svjetske banke iz 2011.godine, oko 22 posto stanovnistva
u BiH Zivi ispod opce linije siromastva, a gotovo dvije treé¢ine ukupnog broja
odraslih osoba s invaliditetom Zive blizu ili ispod zvani¢ne linije siromastva.
Zakonima iz oblasti socijalne zastite, usvojenim u oba entiteta u BiH (FBiH i
RS), ne garantira se socijalni minimum, ¢ak ni za osobe sinvaliditetom.

Novcéane beneficije za osobe s invaliditetom - licna invalidnina, novéana
naknada za pomo¢ i njegu druge osobe i ortopedski dodatak - koje se
dodjeljuju kao podrska osobama s invaliditetom (za njihovo funkcioniranje
i izjednacavanje mogucénosti) veoma cesto, ¢ak i od nadleznih institucija,
tretiraju se kao izvor sredstava za pokrivanje osnovnih Zivotnih troskova, sto
se usljed neadekvatnog definiranja prava na socijalnu sigurnost, u praksi,
najéesce i desSava.
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Veoma cesto, zbog svih do sada navedenih oblika krSenja prava osoba s
invaliditetom od drzave kroz nepostojanjeilineadekvantne usluge i beneficije,
osobe s invaliditetom osnovnu podrsku dobijaju u okviru svojih porodica.
Ovim se porodice optereéuju dodatnim obavezama (njege i brige o ¢lanovima
porodice s invaliditetom), te dodatnim troSkovima (za socijalne, zdravstvene
i obrazovne potrebe svojih ¢lanova koji imaju odredeni invaliditet). Porodice
osoba s invaliditetom se ne spominju ni u jednom zakonu niti programu.

U takvoj konstelaciji, sredstva za uzivanje drugih prava, kao Sto su sport,
umjetnost i kultura, ¢esto budu sasvim nedostupna i za osobe s invaliditetom,
kao i za njihove porodice koje, zbog brige za ¢lanove s invaliditetom, postaju
vise izloZene riziku siromastva.

Poseban problem osoba s invaliditetom u BiH predstavlja to Sto se nadlezne
drzavne institucije zakonima ne obavezuju da razviju programe socijalnog
stanovanja i stanovanja uz podrsku, Sto osobe s invaliditetom dovodi u
situaciju da ne mogu obezbijediti adekvatne uslove za Zivot i formiranje
porodica.

Porodica predstavlja vazan izvor emocionalne i materijalne podrske za
osobe s invaliditetom, a povezanost sa ¢lanovima porodice ih ¢ini ponosnim
i korisnim. Ne postoje nikakve zakonske, ni programske smjernice koje
osobama s invaliditetom garantiraju pravo na porodicni, intimni i seksualni
Zivot. U paketu predsrasuda o osobamasinvaliditetom nalazise i pretpostavka
da takve osobe nisu sposobne za samostalan Zivot, te stoga ni za osnivanje
porodice.

Konacno, primjecuje se da ne postoji obaveza za ukljucivanje osoba s
invaliditetom u procese donosenja odluka i promociju socijalne uklju¢enosti.
Osobe s invaliditetom iskljucene su iz veéine drustvenih procesa i imaju
malu mogucnost sudjelovanja u odlucivanju o pitanjima vaznim za njih, bilo
kao osoba koje imaju invaliditet, ili kao ¢lanovi drustene zajednice. Zene i
djevojke s invaliditetom su izloZene visestrukoj diskriminaciji, izolirane su i
isklju¢ene ¢ak i iz aktivnosti organizacija osoba s invaliditetom, Sto se vidi
u njihovom smanjenom sudjelovanju u upravnim tijelima tih organizacija i
njihovom nizem stepenu ukljucenosti u neformalne edukativne aktivnosti
takvih organizacija. Problem predstavlja i vidljivo odbijanje projekata koji bi
mogli biti fokusirani na oblike pomoci i veée ukljucivanje Zena s invaliditetom
u drustvo.
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Report for the Universal Periodic Review - second cycle

On the Report

This report summarises the results from an extensive monitoring process
of the implementation of the United Nations Convention on the Rights of
Persons with Disabilities conducted in Bosnia and Herzegovina between
2012 and 2013. The methodology used was that of Disability Right
Promotion International, involving three levels of monitoring: interviews
with 100 individuals with different disabilities regarding their experiences
and access to rights, a review of legislation and policy and press monitoring.
Monitoring was conducted by persons with disabilities themselves from
five coalitions consisting of 65 disabled people’s organisations representing
persons with various forms of disability as well as parents of children with
disabilities.

The process of monitoring was coordinated by MyRight - Empowers People
with Disabilities in Bosnia and Herzegovina as part of a Sida - Swedish
International Development Cooperation Agency funded programme and
Light for the World as part of an ADA - Austrian Development Agency
funded project. The coalitions submitting this report are:

— The Kolosi BN Coalition from Bijeljina: 13 organisations

— Coalition from Doboj: 18 organisations

— Coalition from Tuzla: 11 organisations

— Sarajevo Canton Coalition: 10 organisations

— "Zajedno smo jaci" Coalition from Herzegovina-Neretva Canton:
13 organisations
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Key Findings and Recommendations

This report reviews implementation of the recommendations made to the
state of Bosnia and Herzegovina (BiH) regarding the rights of persons with
disabilities (PWDs) under the first cycle of the Universal Periodic Review in
2010. Several states made very similar recommendations (nos. 1,2,4,5, 32,
42,43, 44 and 45), summarised as follows:

eSigning/ratifying the Convention on the Rights of Persons with Disabilities
(Spain, Mexico, Argentina, and Qatar) and the Optional Protocol (Spain).

eEstablishment of a National Disability Council (Finland).

eEffective and immediate action to enforce existing anti-discrimination
legislation (Argentina and Switzerland).

eRegulation guaranteeing the wellbeing and rehabilitation of PWDs and
explicitly forbidding discrimination on the basis of disability or cause of
disability and eliminating regional variations in access to rights (Argentina
and Finland).

In other words, the main recommendations were (1) to sign the Convention,
(2) establish a National Disability Council to represent PWDs and disabled
persons’ organisations (DPOs) and ensure their active participation in all
policy processes of interest to them, (3) ensure the implementation of existing
and the introduction and effective implementation of supplementary anti-
discrimination legislation explicitly outlawing discrimination on the basis of
disability, (4) provide positive support to PWDs to guarantee their rights to
social inclusion and participation in all areas of social life, and (5) eliminate
discriminatory provisions in the existing laws that mandate differential
treatment of PWDs with the same disabilities or degree of disability based on
how their disability came about or where they live.

There has been some progress in some of these areas, but it has been very
limited. In general the recommendations remain valid.

Regarding (1), Bosnia and Herzegovina did ratify the Convention on the
Rights of Persons with Disabilities (henceforth, the Convention) in 2010. The
impact has been minimal, however. There has been no reform of the legal
or regulatory framework, no introduction of an appropriate definition of
disability or person with disability, and no attempt to initiate concrete reform
processes through strategies or action plans.
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Regarding (2), a National Disability Council (henceforth, the Council)
has been established, but there are problems regarding its funding,
independence, and effectiveness. Appointment to the Council, moreover,
has not been consultative and DPOs do not consider it representative of
them or their interests.

Regarding (3), there has been regression rather than progress. The new
Anti-Discrimination Law does not include disability-based discrimination as
one of the 18 unacceptable forms being banned. This is indicative of the
approach to dealing with disability at all levels of government.

Regarding (4), areas in which PWDs continue to experience disability-
based disadvantage and discrimination in their daily lives include poor
physical access to common public facilities and services, the provision of
services and information in accessible ways or formats in contexts that
are socially integrated, discriminatory treatment by public servants and
service providers, the unsegregated exercise of their basic democratic
rights, and failure to address or fund the changes and adaptations required
to facilities and services to allow them equal opportunity to exercise their
rights actively and equal access to public services. This is true generally of
all public services, but is particularly urgent with regard to healthcare and
education.

In certain cases, the higher level legislation is actually in place, but the
necessary regulations, codes, and mandatory standards and guidelines
have not been developed and budgets have not been allocated. As a result,
new norms, standards and provisions cannot be enforced. Thus, while
the law includes a right to inclusive education, children and young people
with disabilities are denied this in practice, because funding has not been
allocated to provide the services or to ensure that facilities are physically
accessible. On the other hand, funding remains in place for special schools,
ensuring that those children who would benefit from inclusive education
continue to be segregated unnecessarily.

There therefore remains a need for special provisions to ensure that PWDs
enjoy equal access to public services. This is particularly urgent regarding
access to healthcare (public health insurance) and the minimum income.
There is no Medical Card for PWDs and they consequently do not have an
automatic right to public healthcare on the basis of their disability. As many
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cannot work or have difficulty finding employment due to discrimination,
they rely for their access to healthcare on being someone else’s dependent
or on having access through their own status as unemployed or as social
welfare beneficiaries. Similarly, there is no legally guaranteed minimum
income, so PWDs have to use their, in any case insufficient, disability
benefit payments to cover basic living costs, rather than to equalise their
opportunities to participate in society.

Finally, employment opportunities, where they do exist, are generally
available only to individuals with very mild impairments. The right to
intimacy and a sexual or family life for PWDs remains taboo.

Regarding (5), discrimination on the basis of how a disability came about is
still enshrined in law and remains fundamental to the system of disability
benefits throughout the country. In BiH, this relates to two aspects.

e Firstly, due to the decentralised nature of government (2 entities, a
district and 10 cantons), there is a multitude of laws and regulations
which touch upon disability and discrimination, both in themselves
and with regard to the regulation of various areas, from healthcare
and education through labour law, to voting regulations, etc. These
laws and regulations are not mutually consistent and the scope and
level of benefits and the categories of PWD to whom they apply vary
from region to region, as does the will to implement them effectively
and the capacity to fund them. This is on top of the standard issue of
differences in access to services between rural and urban areas.

e Equally important is the distinction made at all levels and in all
areas between Disabled War Veterans, Civil Victims of the War, and
Other Persons with Disabilities, as a result of which individuals in the
different categories of impairments qualify for vastly different benefits
and entitlements on the basis of the cause of impairment. The system
is greatly rigged in favour of those whose disabilities were the result
of injuries during the war and of disabled war veterans in particular,
at the expense of the large number of people whose disabilities are
congenital or developmental or the result of injuries unrelated to the
war.
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We therefore strongly recommend that the state, entities and other levels
of government:

e Conduct an urgent review of all current and planned domestic
legislation and practice and bring them into line with the Convention,
creating long-term mechanisms to ensure future laws are also in line
with it, particularly with regard to the status and rights of children with
disabilities. This process should include the development of general
definitions of “disability” and “person with disability” to be applied in
all legislation.

¢ Create a National Action Plan, including details on how equal access to
the enjoyment of specific rights will be secured and on how individuals
with disabilities will be involved (and be empowered to be so). This plan
should address specifically the lack of regulations, codes, standards and
guidelines governing the practical implementation of legal provisions
in key areas (including but not limited to social welfare, education,
healthcare, and employment law). It should also determine and put in
place mechanisms to ensure the application of these regulations and
compliance with them, including the establishment of monitoring and
inspection services and the enforcement of fines. The plan must also
address the question of funding and ensure adequate public funding is
provided at all levels to secure the rights guaranteed in the Convention.

e Reform the National Disability Council to ensure it is representative
of PWDs and their organisations and that its work is transparent and
effective.

e Pass a programme to strengthen disabled people’s organisations
(DPOs) and support their participation in the National Disability
Council and its activities, including monitoring implementation of the
Convention.

e Tackle the endemic poverty of PWDs by establishing a minimum
income, adjusted to take into account additional costs associated with
their disability.

e Reform the provision of disability benefits, harmonising laws and
regulations between the entities and cantons and ending discrimination
based on cause of disability, particularly between veterans, civil victims
of the war, and everyone else.
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e Provide healthcare coverage to all PWDs.

e Review the regulations dealing with architectural and environmental
barriers to access to public services, and in particular to educational
and healthcare facilities, and introduce common and consistent
standards to ensure adequate accessibility by PWDs into and within
public facilities. Enforce compliance with regard to new construction
or renovations and establish and enforce a clear timeline for bringing
existing facilities into compliance. Where appropriate, ensure that
public funds are made available to ensure compliance.

e Conduct a full review of public services and public information
resources and ensure that in future they are provided in appropriate
and accessible ways and formats and that staff have training to
sensitize them to dealing with members of the public who happen to
have disabilities.

e Ensure funding for inclusive education for all PWDs. Given the
importance of education for their quality-of-life, social inclusion,
employment readiness, and capacity to lobby for their own rights, we
make the following sub-recommendations, which require the active
involvement of all relevant ministries, institutes, media, NGOs and
disabled persons’ organisations:

e Eliminate all discriminatory phrasingin legislation and regulations

governing education and bring them and their definition of

inclusive education into line with the Convention.

e Secure funding for and actively implement inclusive education
at all levels (preschool to third level and continuing education):
this means requiring specific budgetary provision for inclusive
education at all levels, including for architectural accessibility and
for procuring the necessary assistive devices, teaching materials
and aids, textbooks and other literature in appropriate accessible
formats, and securing other necessary forms of support (teaching
assistants, sign language interpreters, personal assistants, etc.).

e Regulate for and fund a system of assistive services to aid
inclusion in education.
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e Require that new facilities be constructed in line with accessibility
standards and norms and set a clear short timeframe for bringing
existing facilities into compliance.

e Secure appropriate transport to educational institutions for
children and students with disabilities.

e Make inclusive education training mandatory for teaching staff
and provide funded mechanisms to train staff and inform parents
and children about inclusive education to ensure a receptive
educational environment.

e Introduce certification of staff dealing with assessment of the
degree of a child’s impairment and accompanying educational
needs, as well as their capabilities and potentials, and ensure
observation takes place within the educational environment,
without unnecessary displacement of children with disabilities.

e Review standards for assessing disability in children and their
placement in day centres or institutional care, to ensure those
who can attend inclusive teaching are not excluded from the
regular educational process.
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The context

Itis particularly important in considering the status of PWDs in BiH to have a
clear understanding of the country’s recent history and complex structure,
which has resulted in a highly decentralised and fragmented politics,
entailing considerable legal inconsistency regarding rights and entitlements
both across the main areas of policy and between the different regions (the
entities and cantons). This gives rise to difficulty ensuring that principles
are consistently applied and that enacted provisions are actually being
implemented or enforced.

The current administrative organisation of BiH represents a compromise
imposed under the Dayton Peace Agreement after the war in the early
1990s. Annex IV of the Agreement is the Constitution of BiH and it defines
the country as comprising two entities, the Federation of BiH (FBiH) and
the Republika Srpska (RS), in which the main responsibilities of government
are invested. There is also a District of Brcko, a municipality in the north
of the country with a status equivalent to that of a free por. The RS is
itself centralised, while the FBiH has an entity-level government many
of whose responsibilities, authorities and sources of revenue are shared
with a lower and highly autonomous cantonal level. Both entities and all
ten cantons have their own constitutions, governments and ministries,
all passing relevant legislation and determining criteria for benefits. It is
important to understand that almost all issues of concern to PWDs are
dealt with at the entity and/or cantonal levels. The compromise reached
under Dayton did not settle all the questions that had led to war in the
first place or were exacerbated during it. Insofar as the various parts of
the country had been rendered relatively ethnically homogeneous during
and after the war, thanks to ethnic cleansing and the failure of the refugee
return process, policy and service provision are determined largely on a
sectarian basis, with the minimum possible degree of reference to any
state-level framework. The RS thus insists on its autonomy and resists state-
level harmonisation of policy and programmes in any area, while, within
the FBiH, certain cantons are equally protective of their autonomy and
resistant to entity-level harmonisation.

This situation is reflected in the way the social protection system and
benefit payments have been used since the war by the political authorities
to reward those who fought on the various sides during the conflict and in
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particular those who were injured or contracted some form of disability. It
is these vested interests that make reform of this inbuilt discrimination so
hard to accomplish.

Given that BiH wishes to become a member of the European Union, it is
obliged to conduct various reform processes to harmonise legislation and
practice with EU norms. Disability issues play an important role in this
process and this is the main factor behind even the minimal political will
to regulate in this area that does exist. Generally speaking, there are no
regulations at any level that actually place PWDs in a subordinate position
because of their disabilities, but the situation in practice is very different,
entailing a need for measures to ensure the practical application of
equality and non-discrimination. Unfortunately, the sheer bulk of ongoing
reform, combined with the lack of institutional and financial resources,
the underdevelopment of the underfunded disability movement, and the
widespread presence of prejudice mean progress is very slow and PWDs
continue to suffer significant disadvantage. Nonetheless, by signing and
ratifying international instruments, BiH has accepted an obligation to
secure the same life opportunities for all its citizens throughout the state
without discrimination. The country is obliged to meet the human rights
standards enshrined in those instruments, while PWDs have the right to
demand protection from discrimination and full exercise of all their human
rights, as provided for in them.

11
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Progress Review

As noted above, Bosnia and Herzegovina ratified the United Nations
Convention on the Rights of Persons with Disabilities and the Optional
Protocol without reservation or comment in March 2010. Ratification itself
has had no impact on the current legislative framework in the country and
the Convention is thus not being applied and the rights of individuals with
disabilities are being violated both actively and by omission.

Bosnia and Herzegovina has yet to create a plan to implement the
Convention or bring legislation into line with the principles and
obligations declared in it. Current constitutional and legal arrangements
directly or indirectly related to the rights and fundamental freedoms of
PWDs fail to reflect to any major degree the Convention’s principles and
spirit, indicating a need for harmonisation. For example, only one of the 13
constitutions includes a specific requirement to equalize opportunities for
people with disabilities to exercise their human rights and freedoms. Even
when legislation is in line with the Convention, practical application is at
best partial. A number of laws recently introduced in the areas of labour,
education, healthcare, and social protection do actually give more attention
to the inclusion of PWDs, but, because there are no regulations or codes as
yet, they have not achieved the expected results in practice.

In 2011, the Council of Ministers established a National Disability Council,
as a consultative, lobbying and coordination body, tasked with improving,
promoting and monitoring the implementation of the Convention. Had this
been done with respect for the principles governing national institutions for
the protection and promotion of human rights, representative participation
of DPOs would have been secured. The representatives appointed to the
Council were, however, chosen by decision of the Council of Ministers
and do not represent the majority of such organisations. There are no
representatives of deaf persons or of persons with psychosocial disorders or
of the parents of children with psychosocial disorders. Nor does the Council’s
dependence on an irregular, ad hoc budget promote independence. It is
therefore no wonder that its activities have yet to yield visible results for
PWDs in the country. In short, PWDs do not consider that the Council meets
the conditions for being an independent body or one inclusive of them in
monitoring the implementation of a Convention on their rights.

12
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There is no single, all-purpose definition of “disability” or “person with
disabilities” valid for all legislation. Disability is defined in legislation in ad
hoc fashion, depending on the locally valid conditions and criteria. Such
definitions also focus on how and when the disability arose: i.e. whether it
is war-related. This means there is no single, all-purpose definition or set
of unified criteria for qualifying a person as with disabilities. This gives rise
to important variations in how disability rights are certified, hindering their
exercise. The preconditions for equality of opportunity and participation
are thus absent.

Legislation does not protect PWDs from discrimination or ensure their
equality. While some laws do specifically reject discrimination on the basis
of disability (e.g. entity level employment law or laws governing education
and healthcare), most do not. Even the general Anti-Discrimination Law
does not directly mention disability or forbid discrimination based upon it.
There is no general provision in either entity forbidding discrimination on
the basis of disability. The many social, educational, economic, physical
and transport-related barriers, and indeed public attitudes and prejudices,
prevent or significantly hinder most people with disabilities in the enjoyment
of their fundamental rights. There is legislation formally regulating this area,
but formal or official discrimination on the basis of disability still exists,
manifesting through the different approach taken to how rights are exercised
and related cash payments made. There is still no adequate institutional
capacity for dealing with people with disabilities nor do structures exist at all
levels to ensure their inclusion.

The legal framework itself directly discriminates against most PWDs
based on the cause of their disabilities. Certain distinctions in the scope
and content of rights and the conditions for exercising them are based upon
why and how the disability arose, place of residence, and age, and not on
what is really required to create for an acceptable quality of life or equality
of opportunity. This relates particularly to those whose disabilities were
caused by wartime events, as against those with similar disabilities or levels
of disability unrelated to the war. Such discrimination is found throughout
the country, as the threshold for qualifying for disability-based entitlements
is at least 20% loss of physical, cognitive, sensory or other function for war
veterans. For civilian victims of the war the threshold is 60%, while for all
others it is 90%. This major discrimination is unacceptable, particularly given
its direct impact on quality of life and functioning.
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Legislation does not incorporate the social model of protection of PWDs’
rights. Most individual legal provisions are based upon the medical
approach to disability. This means that PWDs are given continuing medical
examination of their condition or status, without accompanying assessment
of their other capabilities and needs. No attention is paid to their social
inclusion.

Legislation does not ensure their right to political participation. While their
right to participate in public and political life on an equal basis is formally
enshrined in law, no mechanisms are envisaged to afford them the same
opportunities to exercise it as other citizens. Rather than simply assuming
they will exercise their right to vote at the same places and under the
same circumstances as everybody else and ensuring that this is possible,
current legal arrangements envisage they exercise it at home through the
engagement of mobile teams. If they wish to exercise their rights, therefore,
they must do so under segregated circumstances. Nor isany provision made
for individuals with disabilities to use assistive and other technologies in
political activity or during the electoral process. Poor legal regulation of
funding for DPOs makes it difficult for them to participate equally in policy-
creation and decision-making processes or even in programmes of specific
relevance to them, no matter the extent of their formal equality and formal
rights.

The legal framework makes no specific mention of the rights and needs of
girls and women with disabilities. The laws that protect women and girls’
rights and ban violence in the family do not recognise or even mention girls
and women with disabilities.

The legal framework regarding the rights and needs of children with
disabilities is not harmonised. Formal guarantees exist at state-level for the
highest standard of rights and fundamental freedoms and very acceptable
formal arrangements regarding the rights of children and young people to
education without discrimination under equal conditions for all. However
disability is not specifically mentioned as a ground for discrimination but
rather assumed to fit under general discrimination. Moreover, there is no
legal framework allowing state-level institutions to provide support to
children and young people with disabilities or their families. The approaches
taken by entity and canton vary, producing discrimination on a territorial
basis.
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Thelegalframework does not oblige institutions regulating communications
and the media to sanction discrimination on the basis of disability, nor
are the media obliged to report in an accessible fashion. Individuals with
disability are still referred to by inappropriate terms and names in the
media, generally appearing in the role of the victims and not as citizens of
Bosnia and Herzegovina who are active in political, educational, cultural and
sporting life. The media have taken no steps to ensure that the information
they provide the general publicis provided in a form accessible to individuals
with disabilities.

There are no government programmes to raise awareness of equality of
access to public services for PWDs or to sanction discrimination against them
in the provision of such services. Labelling and belittling are a part of everyday
life for PWDs, exposed on a daily basis to negative experiences, including insults
and insensitivity from officials in public institutions and services. They face such
experiences in healthcare institutions, educational processes, attempts to find
employment, and, in the few applicable cases, in the workplace.
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Focus on Education

Equal opportunityineducationisguaranteed but notensured. While the laws
require equality of opportunity in education for all without discrimination,
disability is not recognized as a basis of discrimination. Inclusive education
is mandated in law, but so is education in special schools. Moreover,
separate funds have not been allocated for inclusive education, but they
have been planned in both entity budgets to finance the operations of
special schools for individuals with disabilities, which indicates that the
authorities are not yet ready to implement inclusive education. A further
consideration affecting the practical application of inclusive education is
the lack of regulations and codes.

While education is supposed to be accessible to all under equal conditions,
the forms of support PWDs require for equal participation are not specified,
still less provided. There is no clear obligation to ensure physical accessibility
or to provide textbooks and teaching aids in appropriate formats and
appropriate techniques (Braille, large print, or Easy-Read) or various
assistive devices and aids, teaching assistants, sign language interpreters,
and so forth, all of which results directly in exclusion.

Similarly, the shortage of sign language interpreters, assistants and materials
in Braille or other formats suitable for the blind or visually impaired means
the range of occupations they can train for at secondary school level is
remarkably narrow. Children and young people with multiple and/or complex
impairments (like autism spectrum disorder, deafblindness, cerebral palsy,
various syndromes or medical conditions) have little opportunity to avail
of education even in special schools. Finally, most children with disabilities
from rural communities are still not included in regular preschool activities,
whether for education or socialisation.
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Focus on Accessibility

Architectural accessibility (access to and within buildings) is a major problem
for PWDs in BiH. This is at least in part due to the inconsistent application
of legal provisions and regulations and the lack of effective sanctions.
Even though new regulations have entered into force in both entities, a
number of public facilities have been built or reconstructed (schools, public
administration buildings, and cultural, sporting and recreational facilities)
that are not in compliance with accessibility standards. No sanctions have
been applied. That the responsible institutions take such an approach
results in a significant restriction of access to public premises, with a long-
term impact on PWDs’ exclusion from various social processes.

There is generally poor awareness of the importance of accessibility
standards throughout the whole system of designing, building and
supervising construction and they are often only partially applied, so that
there is only partial access to facilities (e.g. there may be ramp access to the
building, but no ramps or lifts within it).

While provision of orthopaedic and other devices, assistive technology and
forms of human assistance is mandated by law, the extent to which these
entitlements can be availed of is severely limited, because the associated
regulations have not been adopted or are too restrictive or are simply
not enforced. Similarly, there are no systematic arrangements for training
to allow PWDs to be independently mobile, with or without the aid of
appropriate assistive devices. The system of support to the right to personal
mobility is totally unresponsive to individual needs and has a particularly
negative impact on those with more severe degrees of impairment.

In addition, the right to accessible public transport is ignored. The
regulations governing public transport do not clearly oblige service
providers to provide PWDs accessible facilities or information, significantly
limiting their freedom of movement.
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Focus on Healthcare

PWDs’ right to healthcare is not guaranteed. PWDs have no automatic
right to health coverage on the basis of their disability under the laws on
public health insurance. They have to derive their right on some other
basis (through an insured person, social welfare status, etc.), which can
result in them having no access to public healthcare. Nor is their right to
habilitative or rehabilitative services guaranteed by law. The question of
early habilitation and rehabilitation is not treated in detail in any law. For
those who acquire a disability during their lifetime, the only rehabilitation
dealt with in law is primary medical rehabilitation.

Even though the legislation governing healthcare does explicitly forbid
discrimination on the basis of disability, its application in practice
nonetheless leaves individuals with disabilities unable to enjoy their right
to healthcare to the same degree as other citizens. There are physical
obstacles to access to most institutions of primary healthcare in both urban
and rural environments. Diagnostic and other instruments and equipment
suitable for the varying needs of persons with disabilities within health
and dental care does not exist or has not been adapted which particularly
affects individuals with more severe forms of impairments as well as adults
and children with intellectual impairments. Nor is it possible to make use
of specific rare medicines that can help prevent an increase in degree
of disability or of specialised dietary programs aimed at preventing or
moderating disability. There are no services specially targeted at women
with disabilities (gynaecological services associated with maternity or
counselling on reproductive health; the equipment for gynaecological
examinations, birthing, etc. is unsuitable/unadapted). Nor are there training
programmes for medical or paramedical staff on how to work with PWDs.
Medical rehabilitation programmes are not available to all PWDs who
need them. There are no programmes to accurately assess the need for
orthopaedic and other assistive devices, adapted to the individual’s needs,
any more than there are programmes to provide hygienic and sanitary
materials.
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Focus on Employment

Legislation does not ensure PWDs equal opportunity to work. Whatever the
intention in principle of the various regulations, individuals with disabilities,
particularly those with more severe impairments, are not generally in a
position to find employment on the open labour market. There are few
companies focusing on the employment of PWDs and those that do are
active only in major urban centres. Because of insufficient promotion of
the existing incentives, only a small number of employers choose to start-
up companies for the employment of individuals with disabilities and,
while self-employment is envisaged as a possible form of employment,
the regulatory framework is still not in place. The laws on the professional
rehabilitation, preparation and employment of PWDs in both entities
envisage quota systems intended to stimulate PWDs’ employment on an
open labour market and include incentives for adapting workplaces and the
work environment, but there are no regulations or codes that set standards
and stipulate mechanisms, rendering the legal requirements unenforceable.
Nor are there any Centres for the Work Training of Persons with Disabilities.

Focus on Poverty and Social Exclusion

According to a World Bank investigation in 2011, around 22% of the general
population of Bosnia and Herzegovina live below the general poverty
line, but 2/3 of adults with disabilities do. The laws on social protection in
either entity provide no guaranteed minimum income even for PWDs and
cash benefits for individuals with disabilities — personal invalidity benefit,
cash payments for the help and care of third parties (carer’s allowance),
and the orthopaedic allowance — are very frequently treated, even by the
responsible institutions, as financial resources to cover basic living costs.
This is a consequence of the inadequate determination of the right to social
security.

The family represent a major resource for PWDs in Bosnia and Herzegovina
in this regard, particularly given the state’s failure to provide an enabling
environment for them. As a result, the families carry a significant additional
burden of obligations and costs. Family members can become increasingly
socially excluded themselves and are at increasingly risk of themselves
falling into poverty. The families of PWDs are unmentioned in any legal
framework or policy programme.
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A further problem is that the relevant state or government institutions
are under no legal obligation to develop programmes of social housing or
assisted housing for PWDs, who are consequently often not able to provide
themselves with adequate living conditions or to form their own families.

The family is an important source of emotional and material support for
PWDs and their connection with family members makes them feel proud
and useful. There are no legal or programme guidelines that guarantee
individuals with disabilities their right to intimacy or a sexual and family
life. It is one of the whole package of prejudices regarding PWDs that they
are supposed not to be capable of an independent life and therefore of
founding a family.

Finally, we may note that there is no requirement of inclusion in decision-
making processes or promotion of social inclusion. PWDs are excluded from
most social processes and have little opportunity to participate in decision-
making of relevance to them either as having disabilities or as members
of the public. Women and girls with disabilities are subject to multiple
discrimination, as they are isolated and excluded, even from the activities of
DPOs, as reflected in their reduced participation in the governing bodies of
such organisations and their lower degree of inclusion in informal educative
or training programs organised by such organisations. There is also an
evident dismissiveness regarding projects which might focus on forms of
support to and greater inclusion of women with disabilities in society.
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